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STATEMENT OP THE QUESTION PRESENTED 

The first trial of the appellants was discontinued after 
the jury had been selected and sworn, bnt before the open¬ 
ing arguments of counsel and before the introduction of 
evidence, by the declaration of a mistrial by the trial judge, 
when defense counsel admitted that the Conrt’s action in 
excluding associate defense counsel from further partici¬ 
pation in the trial proceedings would prejudice the appel¬ 
lants in the trial of the case. 

In the appellee’s opinion the single question presented 
is whether, under the circumstances stated, the appellants 
were placed in such jeopardy, within the meaning of Amend¬ 
ment Y, United States Constitution, as to bar a subsequent 
trial before a different jury for the same offense. 






INDEX 


Page 

Counterstatement of the Case.•.. 1 

Constitutional Provision Involved.. 8 

Summary of Argument. 9 


Argument: 

The Declaration of a Mistrial After the Jury Had Been Im¬ 
paneled, but Before Verdict, Did Not Place the Appellants 
in Such Jeopardy, Within the Meaning of the Fifth Amend¬ 
ment to the United States Constitution, as to Bar the Subse¬ 


quent Trial Before a Different Jury. 9 

A. The Appellants Jones, Johnson and Scott. 14 

B. The Appellant Bayne. 16 

Conclusion . 18 

TABLE OF CASES 

Dreyer v. IUinois, 187 U.S. 71,23 Sup. Ct 28,47 L. Ed. 79 (1902).. 12 

Emery v. United States, 127 F. 2d 561 (8th Cir. 1942).. 13 

Freeman v. United States, 237 Fed. 815 (2d Cir. 1916). 13 

Glosser v. United States, 315 U.S. 60,76, 62 Sup. Ct. 457, 86 L. Ed. 

680, (1942) . 15 

EaU v. United States, 83 U.S. App. D.C. 166, 169, 168 F.2d 161 

(1948), cert, denied 334 U.S. 853... 17 

Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949). 12 

Hunter v. Wade, 169 F.2d 973 (10th Cir. 1948), afiPd 336 U.S. 684, 

69 Sup. Ct 834, 93 L. Ed. 974 (1949). 10 

Kastel v. United States, 23 F.2d 156 (2d Cir. 1927), cert, denied 277 

U.S. 604, 48 Sup. Ct 600, 72 L. Ed. 1010... 13 

Keerl v. Montana, 213 U.S. 135, 29 Sup. Ct 469, 53 L. Ed. 734 

(1909) 12 

Logan v. United States, 144 U.S. 263, 12 Sup. Ct 617, 36 L. Ed. 

429 (1892) . 12 

Lovato v. Neto Mexico, 242 U.S. 199, 37 Sup. Ct 107, 61 L. Ed. 

244 (1916) . 13 

Simmons v. United States, 142 U.S. 148,12 Sup. Ct 171, 35 L. Ed. 

968 (1891) . 12 

Thompson v. United States, 155 U.S. 271,15 Sup. Ct 73, 39 L. Ed. 

146 (1894) .. 12 

United States v. Giles, 19 F. Supp. 1009 (WJ). Okla. 1937). 12,16 

United States v. Haskel, 4 Wash. D.C. 402, Fed. Case No. 15321, 

26 Fed. Cas. 207 (C.C .EJD. Pa.). 12 

United States v. McCunn, 36 F2d 52 (SJ). N.Y. 1929). 12 

United States v. Montgomery, 42 F. 2d 254 (SJD. N.Y. 1930). 12 

United States v. Perez, 9 Wheaton (1824), 22 U.S. 579. 10 


























Cases—Continued 


IV 

Page 

United States v. Potash, 118 F.2d 54 (2d Cir. 1941), cert, denied, 

313 U.S. 584, 61 Snp. Ct 1103, 85 L. Ed. 1540. 13 

United States v. Shoemaker, 2 McClean 164, 119 Fed. Case No. 

16279, 27 Fed. Cas. at 1068-1069 (C.C. D. EL). 13 

Wade v. Hunter, 336 TJ.S. 684, 69 Sup. Ct 834, 93 L. Ed. 974 
(1949) .,. 11 

OTHER REFERENCES 

D. C. Code 1940 $ 22-2901... 2 






©nite& States Court of Appeals 

POE THE DISTRICT OP COLUMBIA. CIRCUIT 


No. 11,432 

Robert Scott, appellant 
v. 

United States op America, appellee 


No. 11,433 

Charles Jones, appellant 
v. 

United States of America, appellee 
No. 11,434 

Thomas Johnson, appellant 
v. 

United States op America, appellee 


No. 11,435 

Ernest E. Bayne, appellant 
v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 

■ — " *r m 

COUNTERSTATEMENT OP THE CASE 

On October 8, 1951 an indictment was filed against the 
appellants in the United States District Court for the Dis¬ 
trict of Columbia, charging them jointly with the crime of 
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robbery in violation of D.C. Code 1940 § 22-2901 (B. 453). 

On December 12,1951, the trial of the appellants was com¬ 
menced, it appearing that the appellants Jones, Johnson 
and Scott were represented by Attorney William E. Owen, 
and the appellant Bayne was represented by Attorney Earl 
H. Davis. (J.A. 2.) 

Prior to the selection of the jury, counsel approached the 
bench, whereupon Attorney Owen moved the admission of 
one Charles Flasphaler, pro hoc vice, for the purpose of 
providing assistance to defense counsel in this case (J.A. 
2). The trial judge was informed that Flasphaler, although 
not a member of the bar of the United States District Court 
for the District of Columbia, was a member of the Federal 
bar of another jurisdiction 1 as well as a member of the bar 
of the Supreme Court of the United States (J.A. 2). The 
motion of Attorney Owen was granted and thereafter the 
jury was selected on voir dire examination (J.A. 2, 4), fol¬ 
lowing which the court was adjourned until the following 
day, December 13,1951. (J.A. 4) 

Upon resumption of the case on December 13, 1951, the 
trial judge, after excluding all of the jurors and witnesses 
from the courtroom, stated in open court that he had been 
advised on the previous evening that, on March 9,1951, the 
U.S. District Court for the District of Columbia, holding a 
general term, had denied associate defense counsel, Charles 
Flasphaler, the right to practice before said court (J.A. 4, 
5). Defense counsel Owen, in response to a question by 
the trial judge, admitted that he was aware of Mr. Flasphal¬ 
er J s status at the time of his admission, pro hoc vice, was 
moved on the previous day (J.A. 6), but apparently did not 
think that fact sufficiently significant to warrant mention 
(see J.A. 7). The Court was of the opinion,.however, that 
under the circumstances, Mr. Flasphaler should not be per¬ 
mitted to participate in the trial, and the order granting 
such permission was withdrawn (J;A. 6, 11). 

Defense counsel Owen then stated that if the Court denied 
him the right to utilize the services of Mr. Flasphaler, he 

1 It later developed that Flasphaler had been admitted to practice 
before the United States District Court of Panama (App. ). 
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would be placed at a disadvantage in defending bis clients, 
which disadvantage would continue throughout the trial 
(J.A. 8). 

The trial judge inquired of Mr. Owen whether any preju¬ 
dice would accrue to the defendants, appellants here, in 
view of Mr. Flasphaler’s exclusion from the trial pro¬ 
ceedings, explaining that if such were the case a motion for 
a mistrial would be entertained (J.A. 11-12). Mr. Owen 
replied that the presence of Flasphaler would not be indis¬ 
pensable to the assurance of a fair trial for his clients, and 
counsel would not, therefore, accept “the offer of the Court 
for moving at this time for a mistrial.’* (J.A. 12). (Em¬ 
phasis supplied.) 

The trial judge, obviously dissatisfied with the evasive 
reply of defense counsel, and in an effort to discover with 
some degree of certainty the position in which the appellants 
had been placed as the result of the exclusion of Flasphaler, 
questioned defense counsel as follows: 

The Court: • • • Now, the Court will ask this ques¬ 
tion again: If there is any position taken now, or any¬ 
thing which counsel feels would form the basis for a 
position that the defendants have in any wise been prej¬ 
udiced by the exclusion of counsel, prejudiced as to 
their rights, the Court asks counsel at this time whether 
he takes the position that there has been prejudice. • • • 

Mr. Owen : Counsel is aware of no facts which will 
deny these defendants a fair trial, which is the only 
requirement that I know of that is upon the Court to see 
that they have. 

The Court: Now, let’s be specific. 

Mr. Owen : I have explained that the defendants are 
put to disadvantage. Mr. Flasphaler is aware of cer¬ 
tain facts which would be extremely helpful to have 
related to counsel during the course and conduct of this 
trial at the counsel table. 

• • • • 

I do not think that these defendants have been or will 
be denied a fair trial, but I do think that counsel in the 
presentation of their case will be disadvantaged and 
that is the reason that counsel requested this Court to 
extend him that courtesy, to allow Mr. Flasphaler to 




4 


sit next to him, as would an expert witness during the 
trial of any case. 

The Coubt : Does counsel feel that the disadvantage 
to which he refers will be to the prejudice of the 
defendants in the trial of this case? 

Mr. Owen : It is definite to reflect a certain amount of 
prejudice. 

The Court : Just answer the question. I have asked 
you a question and I want an answer. 

Mr. Owen : I do not think that it will-prejudice them 
to such an extent that they will be denied- 

The Court: Will they be prejudiced at all? 

Mr. Owen: A certain amount of prejudice will be 
caused me in the presentation of their defense, thereby 
reflecting upon the defendants. (J.A. 13-15.) 

The trial judge then stated, in view of counsel’s ultimate 
opinion that the appellants would be prejudiced in the trial 
of the case as the result of Mr. Flasphaler’s exclusion there¬ 
from, that “a mistrial should be granted, and the Court will 
grant and declare a mistrial under the circumstances in this 
case.” (JA. 15) 

The jurors were recalled to the courtroom, informed by 
the trial judge that it had been necessary to declare a mis¬ 
trial in this case, and that they were, therefore, discharged 
(J.A. 15). 

After the court was recessed, and after the trial judge had 
left the bench. Attorney Davis approached the court re¬ 
porter and noted an exception, on behalf of the appellant 
Bayne, to the declaration of a mistrial by the court (J.A. 16). 
Thereafter, Attorney Owen dictated the following statement 
to the court reporter: 

I would like to state for the record that most of these 
proceedings which have been taken since the judge left 
the bench were taken out of the presence of counsel for 
Johnson, Jones and Scott. (J. A. 16). 

On January 28, 1952 the appellants filed a motion in the 
District Court to dismiss the indictment against them on the 
ground that when the trial proceedings were terminated on 
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December 13, 1951, they were then under jeopardy, a jnry 
having been properly impanelled, and that to recommence 
the trial under these circumstances was to require them to 
stand trial twice for the same offense, in violation of Amend¬ 
ment V, U. S. Constitution {R. 461). The above motion to 
dismiss the indictment and discharge the appellants was 
denied by the District Court on February 21,1952 (R. 466). 

On April 9,1952, after a trial by jury, the appellants were 
found guilty as charged in the indictment, (R. 468) and, on 
May 13,1952, the appellants Scott, Jones and Johnson were 
sentenced to imprisonment for a period of one to three years 
(R. 469, 471, 472). The appellant Bayne was sentenced to 
imprisonment for a period of six to eighteen months (R. 
470). 

The evidence introduced at the trial substantially dis¬ 
closed the following facts: 

It is not disputed that the defendants removed a number 
of articles from the complainant’s apartment In the main, 
the evidence of the government differed from that of the 
defense only in the exact manner in which that removal was 
effected. 

The Complainant’s Testimony 

The complainant testified that he spent the evening of 
September 13,1951 with a friend and the friend’s fiancee at 
a restaurant on Connecticut Avenue (R. 20). After taking 
them to the fiancee’s home, the complainant drove toward his 
own apartment at 2512 Que Street, N.W. In the vicinity of 
DuPont Circle he saw the defendant Scott flagging a ride 
and offered to take him home (R. 5). Scott got in the com¬ 
plainant’s car. Following a conversation, during which 
Scott said that he would like a drink (R. 5, 370), the com¬ 
plainant and Scott went, to the complainant’s apartment, 
where each of them had a drink. Scott left about twenty 
minutes after their arrival there (R. 5). 

Sometime thereafter Scott returned to the apartment and, 
after awakening the complainant by knocking at a window, 
said that he had left something in the apartment As the 
complainant opened the door to admit Scott, he was struck 
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over the head and knocked to the floor. ‘Scott was accom¬ 
panied by the defendants Jones and Johnson (E. 5). After 
being ordered to crawl into a closet, the complainant was 
asked where his wallet was. Finding it, the defendants 
emptied its contents. Demanding more money, Jones threat¬ 
ened the complainant as follows: “Yon either give ns yonr 
money or we will pnt yon in the hospital” (E. 6). After 
ransacking the apartment the defendants loaded and carried 
away three of the complainant’s suitcases with various 
items of clothing, a camera, a motion picture projector, a 
splicing machine, and a typewriter (E. 7). Jones and Scott 
took the complainant’s automobile keys and went outside for 
about five minutes. When they returned, Jones and Scott 
ordered the complainant to sit at his desk and to write a 
statement they dictated, to the effect that he had performed 
a perverted sexual act with Scott (E. 7). When the com¬ 
plainant refused, one of the defendants picked up a bottle 
and threatened to “bash [his] head in” unless he complied 
(E. 8). The complainant wrote the statement because he 
feared for his life (E. 67), and after the defendants departed 
immediately called the police. 

The complainant and Scott were the only eyewitnesses to 
the incident who testified at trial; neither Jones nor Johnson 
took the witness stand. 

Bayne’s Testimony 

Bayne testified that he had known Jones, Johnson and 
Scott some six years. 2 On the night in question Bayne met 
Jones and Johnson in Lincoln Park (E. 322). They were 
there about thirty or forty minutes, during which time they 
discussed going up to Franklin Park “to roll one of these 
queers” (E. 329). They went to that particular park, and 
then, after finding * * There was no queers up there ’ ’ (E. 330), 
decided to return to Lincoln Park. As they drove in that 
direction Scott came alongside in a taxi, and got into 
Bayne’s car. Scott announced that “he had picked up a 

2 He had been in service three and a half years (R. 319) and had 
known his codefendants two and a half or three years before going 
into service (R. 327). 
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qneer and made a score.” (R. 332). Bayne, Scott, Jones 
and Johnson then went in Bayne’s car to the vicinity of the 
complainant’s apartment, where Bayne understood that they 
were going to “roll” the complainant (R. 345). Bayne 
didn’t go in the apartment because he “had never rolled 
one” (R. 333). Scott, Jones and Johnson went inside and 
came back in about fifteen or twenty minutes, “their arms 
loaded with stuff and put it in the car and went back into 
the apartment and came out with some more and put into 
the car.” (R. 323). Bayne then drove the other defendants 
“to Baltimore to sell the stuff.” (R. 324, 338). They tried 
unsuccessfully to sell a typewriter to a pawnshop in Balti¬ 
more and on their return to Washington sold a movie 
projector to a pawnshop here (R. 341-2). Bayne stated that 
he had “reckoned” he would get his share of what was 
obtained in the venture (R. 337), and that he did receive 
some clothing, a clock, and money to buy gasoline (R. 344, 
337). 

Scott’s Testimony 

Scott testified that he had been standing on a street corner 
when the complainant offered him a ride home. Scott ad¬ 
mitted that he had gone to the corner of Twentieth and Que 
Streets for the purpose of “picking up a queer” (R. 409), 
and that he intended to pick up someone (R. 410). Accord¬ 
ing to Scott, after going to the complainant’s apartment and 
having a drink, he permitted the complainant to perform 
a perverted sexual act with him (R. 378 et seq.). Scott’s 
story was that in.return for his being a party to the per¬ 
version, he was told by the complainant that he could have 
anything he wanted from the complainant’s apartment. 
Scott was “too scared” to take anything and left the apart¬ 
ment emptyhanded (R. 383). In the vicinity of Union Sta¬ 
tion he saw Bayne and called to him. After getting in 
Bayne’s car he told the other defendants he had “picked up 
a queer” and could have some of his “stuff.” (R. 387) The 
defendants then went to the complainant’s apartment to pick 
up the “stuff” Scott had been offered. Scott secured ad¬ 
mission for them by knocking on the window and stating 
that he had left his wallet inside (R. 388). Scott testified 






that the complaisant “got kind of mad 4 ’ and Wouldn’t give 
his “that stuff” after Scott indicated he would not permit 
another perverted act (E. 389). At the apartment Johnson 
asked Scott: 

“Well, did he do that to you.” When Scott said he had, 
Johnson suggested, “Let’s get him to sign a confession and 
let him do it again.” (E. 389). When cross-examined Scott 
said that the statement had been obtained so that the com¬ 
plainant “wouldn’t say anything about anything.” 8 Jones 
stood to one side of the complainant and dictated the state¬ 
ment to him, while Scott stood by him on the other side 
(E. 430). Scott stated that he had kept a suit and a jacket 
taken from the complainant’s apartment, and that he had 
sold the motion picture projector for fourteen dollars (E. 
434). 

As indicated above, Johnson and Jones, the other eye¬ 
witnesses to the “transfer” of the complainant’s property 
did not testify at trial. Statements they gave to the police 
were admitted as part of the government’s case. 4 

CONSTITUTIONAL PROVISION INVOLVED 

Amendment V: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due proc- 

3 See R. 433. 

A. No. Because, so be wouldn’t say anything about any¬ 
thing. 

Q. So that is why he wrote it. So that is why you got him 
to write the note, so if he ever said anything about this to the 
police, you could pull this note on him; is that what you had in 
mind? 

A. I guess so. 

4 Johnson’s statement appears at R. 106, and that of Jones at 
E. 260. 




ess of law; nor shall private property be taken for 
public use, without just compensation. 

SUMMARY OF ARGUMENT 

. 

The first trial of the appellants was discontinued after 
the jury had been selected and sworn, but before the opening 
arguments of counsel and before the introduction of evi¬ 
dence, by the declaration of a mistrial by the trial judge, 
when defense counsel admitted that the Court’s action in 
excluding associate defense counsel from further participa¬ 
tion in the trial proceedings would prejudice the appellants 
in the trial of the case. 

We submit that, under these circumstances, the declara¬ 
tion of a mistrial was clearly authorized, and that such 
action did not place the appellants in such jeopardy, within 
the meaning of the Fifth Amendment to the United States 
Constitution, as to bar the subsequent trial before a different 
jury, in view of the established rule that the courts have 
“the authority to discharge a juror from giving any verdict, 
whenever, in their opinion, taking all the circumstances into 
consideration, there is a manifest necessity for the act, or 
the ends of public justice would otherwise be defeated.” 

ARGUMENT 

The Declaration of a Mistrial After the Jury Had Been Im¬ 
paneled, bnt Before Verdict, Did Not Place the Appellants 
in Such Jeopardy, Within the Meaning of the fifth Amend¬ 
ment to the United States Constitution, as to Bar the Subse¬ 
quent Trial Before a Different Jury 

The appellants argue that inasmuch as jeopardy had at¬ 
tached at the time of the declaration of mistrial on December 
13,1951, in view of the fact that a jury had been previously 
impaneled to hear the case, they could not thereafter be 
legally tried for the offense charged in the indictment, for 
so to do would place them twice in jeopardy in contravention 
of the Fifth Amendment. 

The appellants concede that under certain compelling cir¬ 
cumstances, a trial court may discharge a jury before ver¬ 
dict and order a retrial by another jury without thereby 
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placing a defendant in donble jeopardy (App. Br. 4). It is 
contended, however, that the circumstances which prompted 
the trial court to discharge the original jury in this case 
were not of such an urgent and imperative nature as to 
remove the case from the double jeopardy inhibition of the 
Fifth Amendment (App. Br. 12-13). 

It is undoubtedly the general rule that jeopardy attaches 
when a person has been placed on trial before a court of 
competent jurisdiction under a valid indictment, has been 
arraigned and has pleaded, and a proper jury has been im¬ 
paneled to hear the evidence. See Hunter v. Wode , 169 F. 
2d 973 (10th Cir. 1948), aff’d 336 U. S. 684, 69 Sup. Ct. 834, 
93 L. Ed. 974 (1949). It is equally well settled in the Fed¬ 
eral courts that a trial court has the inherent power to stop 
the trial proceedings before a verdict has been reached and 
order a retrial where, in the court’s opinion, there exist 
urgent circumstances or an emergency which necessitates, 
as a matter of sound administration of justice, such action 
to be taken. In United States v. Perez, 9 Wheaton (1824), 
22 U. S. 579, the Supreme Court, in considering whether or 
not the discharge of a jury which was unable to agree upon 
a verdict constituted a bar to a future trial for the same 
offense, enunciated the guiding principles from which the 
Federal courts have never deviated: 

We think that in all cases of this nature, the law has 
invested courts of justice with the authority to dis¬ 
charge a jury from giving any verdict, whenever, in 
their opinion, taking all the circumstances into con¬ 
sideration, there is a manifest necessity for the act, or 
the ends of justice would otherwise be defeated. They 
are to exercise a sound discretion on the subject; and 
it is impossible to define all the circumstances which 
would render it proper to interfere. To be sure, the 
power ought to be used with the greatest caution, under 
urgent circumstances, and for very plain and obvious 
causes; . . . But, after all, they have the right to 
order the discharge; and the security which the public 
have for the faithful, sound and conscientious exercise 
of this discretion, rests, in this, as in other cases, upon 
the responsibility of the judges, under their oaths of 
office.[W]e are of opinion that such a dis- 


charge constitutes' no bar to farther proceedings, and 
gives no right of exemption to the prisoner from being 
again put upon trial. (Emphasis supplied.) 

In the recent case of Wade v. Hunter, 336 U. S. 684, 69 
Sup. Ct 834,93 L. Ed. 974 (1949), the Supreme Court again 
reviewed and approved the principles laid down in the 
Perez case. The Court there stated, in part, at 688-691, 69 
Sup. Ct at 836-838,93 L. Ed. at 977-979: 

# • The double-jeopardy provison of the Fifth 

Amendment, however, does not mean that every time 
a defendant is put to trial before a competent tribunal 
he is entitled to go free if the trial fails to end in a 
final judgment Such a rule would create an insuper¬ 
able obstacle to the administration of justice in many 
cases in which there is no semblance of the type of 
oppressive practices at which the double-jeopardy 
prohibition is aimed. There may be unforeseeable cir¬ 
cumstances that arise during a trial making its com¬ 
pletion impossible, such as the failure of a jury to agree 
on a verdict. In such event the purpose of law to pro¬ 
tect society from those guilty of crimes frequently 
would be frustrated by denying courts power to put the 
defendant to trial again. And there have been • in¬ 
stances where a trial judge has discovered facts during 
a trial which indicated that one or more members of a 
jury might be biased against the Government or the 
defendant. It is settled that the duty of the judge^ in- 
this event is to discharge the jury and direct a retrial, 
^hat has been said is enough to show that a defend¬ 
ant’s valued right to have his trial completed by a par¬ 
ticular tribunal‘must in some instances be subordi¬ 
nated to the public’s interest in fair trial designed to 
end in just judgments. 

When justice requires that a particular trial be dis¬ 
continued is a question that should be decided by per¬ 
sons conversant with factors relevant to the determina¬ 
tion. The guiding rule of federal courts for determin¬ 
ing when trials should be discontinued was outlined 
by this Court in United States v. Perez, 9 Wheat. 579. 

• • • • • 

The rule announced in the Perez case has been the 
basis for all later decisions of this Court on double 
jeopardy. It attempts to lay down no rigid formula. 
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Under the rule a trial can he discontinued when par¬ 
ticular circumstances manifest a necessity for so doing, 
and when failure to discontinue would defeat the ends 
of justice. 

• • • • • 

# • Those principles command courts in con¬ 

sidering whether a trial should he terminated withoul 
judgment to take “all the circumstances into account” 
and thereby forbid the mechanical application of an 
abstract formula. The value of the Perez principles 
thus lies in their capacity- for informed application 
nnder widely different circumstances without injury 
to defendants or to the public interest. 

The above noted principles have been applied in a variety 
of circumstances by the courts. Thus, it is not double 
jeopardy if the first jury is discharged because unable to 
agree, United States v. Perez, supra; Logan v. United 
States, 144 TJ. S. 263,12 Sup. Ct. 617, 36 L. Ed. 429 (1892); 
See Keerl v. Montana, 213 U. S. 135, 29 Sup. Ct. 469, 53 
L. Ed. 734 (1909); Dreyer v. Illinois, 187 TJ. S. 71, 23 Sup. 
Ct. 28, 47 L. Ed. 79 (1902); or because it appears, in the 
course of trial, that a juror is acquainted with the defend¬ 
ant, Simmons v. United States, 142 U. S. 148, 12 Sup. Ct. 
171, 35 L. Ed. 968 (1891); United States v. McCunn, 36 
F. 2d 52 (S.D. N.Y. 1929); or because one of the petit jurors 
was a member of the grand jury which returned the indict¬ 
ment, Thompson v. United States, 155 U. S. 271,15 Sup. Ct. 
73, 39 L. Ed. 146 (1894); or where the appearance of preju¬ 
dicial articles in the public press was thought to make a fair 
trial impossible, United States v. Montgomery, 42 F. 2d 254 
(S.D. N.Y. 1930); or where the trial judge was of the 
opinion that his own remarks had been prejudicial. United 
States v. Giles, 19 F. Supp. 1009 (W.D. Okla. 1937); or 
where the prosecuting attorney, in the presence of the panel 
of prospective jurors, referred to another criminal case 
pending against the defendants, Hvmmelfarb v. United 
States, 175 F. 2d 924 (9th Cir. 1949); or where a juror ap¬ 
peared to be insane after the commencement of the trial, 
United States v. Ha>skeU, 4 Wash. C.C. 402, Fed. Case No. 
15321, 26 Fed. Cas. 207 (C.C. E.D. Pa.); or where the first 



jury was discharged because the defendant was not re¬ 
arraigned after the overruling of his demurrer to the in¬ 
dictment, Lovato v. New Mexico, 242 U. S. 199, 37 Sup. Ct. 
107, 61 L. Ed. 244 (1916); or where the proceedings were 
discontinued because of the illness of the trial judge, Free¬ 
man v. United States, 237 Fed. 815 (2d Cir. 1916), or the 
incapacity of a juror, United States v. Potash, 118 F. 2d 54 
(2d Cir. 1941), cert, denied, 313 U. S. 584, 61 Sup. Ct. 1103, 
85 L. Ed. 1540: As Mr. Justice McLean said many years 
ago while on circuit, in United States v. Shoemaker, 2 Mc- 
Clean 114,119, Fed. Case No. 16279, 27 Fed. Cas. at 1068- 
1069 (C.C. D. HL ): 

• • • The discharge of a jury in a criminal case, 
on the ground of necessity which could neither be fore¬ 
seen nor controlled, imposes no hardship on the de¬ 
fendant of which he has a right to complain. He, alike 
with the government, must submit to the law of neces¬ 
sity, which of all other laws, is the most inexorable. 

Whether the action of the trial judge in declaring a mis¬ 
trial and directing a retrial is appropriate under the cir¬ 
cumstances of a particular case, is a question which neces¬ 
sarily must rest upon the sound judgment of the trial judge 
himself, which judgment will not be disturbed on appeal 
unless clearly shown to be an abuse of discretion. Emery 
v. United States, 127 F. 2d 561 (8th Cir. 1942); United 
States v. Potash, supra; United States v. Giles, supra. And 
the burden of showing an abuse of discretion in order to 
sustain his plea of double jeopardy is always upon the ap¬ 
pellant. United States v. Potash, supra; Kastel v. United 
States, 23 F. 2d 156 (2d Cir. 1927), cert, denied 277 U. S. 
604, 48 Sup. Ct. 600, 72 L. Ed. 1010. 

In light of the above considered principles of law, the 
precise question presently before this Court may be accu¬ 
rately restated as follows: Was the action of the trial court, 
in declaring a mistrial and discharging the first jury, war¬ 
ranted, wnder the circumstances of this case, so as to vitiate 
a later plea of double jeopardy, or did such action consti¬ 
tute an abuse of discretion which raised a legal bar to the 
further prosecution of the appellants for the offense 
charged in the indictment t 
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A review of the circumstances which led up to and cul¬ 
minated in the declaration of mistrial demonstrates con¬ 
clusively how eminently correct was the trial judge in 
terminating the trial proceedings as he did. 

A. The Appellants Jones, Johnson and Scott. 

On the second day of the first trial, after the trial judge 
had announced his decision to revoke the authorization 
previously given attorney Flasphaler to participate as as¬ 
sociate defense counsel in this case, having learned that 
said Flasphaler had been denied the right to practice gen¬ 
erally before the District Court (J.A. 5), Mr. Owen, defense 
counsel for the appellants Jones, Johnson and Scott, de¬ 
clared that such action by the court placed him at a dis¬ 
advantage, a disadvantage which would pursue him 
throughout the course of the trial (J.A. 8). 

The trial judge, in a conscious effort to assure the appel¬ 
lants effective assistance of counsel, stated that if the exclu¬ 
sion of Flasphaler from the trial proceedings in any way 
prejudiced the rights of the appellants therein, an appli¬ 
cation for a mistrial would be entertained “so that the dis¬ 
advantage to which counsel has referred will not occur.” 
(J.A. 12). Attorney Owen, ever reluctant to take an affirm¬ 
ative position in the matter, replied that he would not move 
for a mistrial “at this time.” (J.A. 12). The assertion of 
.prejudice having been raised however, the trial judge, quite 
properly, was not content to rest the question on the equivo¬ 
cal response of defense counsel. The court thus inquired 
of counsel on six further occasions as to whether the appel¬ 
lants would in fact be prejudiced by Flasphaler’s exclusion 
from the trial (J.A. 13-15). Mr. Owen, after a prolonged 
and studious effort to avoid a direct answer to the inquiry 
of the trial judge (J.A. 13-15), ultimately concluded that 
“A certain amount of prejudice will be caused me in the 
presentation of [the appellants’] defense, thereby reflecting 
upon the [appellants].” (J.A. 15). 

It seems apparent that the trial judge, when faced with 
the admission of defense counsel that the appellants would 
be prejudiced in the presentation of their case, even though 
to an uncertain degree, by the exclusion of associate counsel 



therefrom, had no alternative but to discharge the jury and 
te rm i n ate the proceedings. Surely, this is the type of 
“manifest necessity” which permitted the trial judge, 
without more, in the exercise of the sound discretion vested 
in him, to take the case from the jury and declare a mistrial. 
Indeed, we respectfully submit that had he done otherwise, 
he would have been derelict in the performance of the duties 
of his office. “The right to have the assistance of counsel 
is too fundamental and absolute to allow courts to indulge 
in nice calculations as to the amount of prejudice arising 
from its denial. ’ ’ Glosser v. United States, 315 U. S. 60,76, 
62 Sup. Ct 457, , 86 L. Ed. 680, (1942). 

The propriety of the trial court in declaring a mistrial in 
this case may well be measured by a further consideration, 
i.e., the peculiarly evasive tactics employed by defense coun¬ 
sel in response to the efforts of the court to arrive at a sound 
determination as to what effect the exclusion of Flasphaler 
from participation in the trial would have upon the parties 
involved. The record of these proceedings (J.A. 8-15) 
demonstrates on its face that counsel, by his equivocal con¬ 
duct, was striving to place himself in a position whereby, no 
matter what the court’s ultimate decision was to be, the 
validity of such decision could be attacked on appeal This 
action appears unseemly, to say the least, when it is realized 
that the unseasonable position in which the court was placed 
was attributable solely to defense counsel’s failure at the 
outset to divulge the fact of Flasphaler’s untenable status 
as a practitioner before the District Court. If a question as 
to the trial court’s disposition of the case was to arise in any 
event, we are of the opinion that it was far better, as appar¬ 
ently did the judge below, to settle such question prior to a 
disposition of the case on its merits. 

There remains one final significant circumstance in sup¬ 
port of the trial court’s declaration of a mistrial in this 
case. While it is the generally accepted rule that jeopardy 
attaches, technically speaking, at the time the jury is im¬ 
paneled, it is important to note that at the time the trial 
court declared a mistrial in the instant case, the opening 
arguments of counsel had not been made, and, of course, no 
evidence with respect to the offenses charged in the indict-. 



ment had been adduced. In short, the argument raised on 
this appeal has absolutely no bearing on the innocence or 
guilt of these appellants. “Courts are not disposed to 
linger long over objections to rulings made in the course of 
a criminal trial that insure a fair trial to both parties, 
especially when the point raised is wholly beside the ques¬ 
tion of guilt or innocence. ,, United States v. Giles, 19 F. 
Supp. 1009, 1012 (W. D. Okla. 1937) . B 

We submit that to permit the appellants to successfully 
plead former jeopardy under the circumstances of this case 
would not only be contrary to the principles of law set forth 
in the Perez Wade cases, it would constitute the institution 
of a dangerous precedent, providing criminals with the 
opening wedge in the effective frustration of the ends of 
justice. 

B. The Appellant Bayne. 

The appellant Bayne has adopted the position of the other 
appellants on appeal, and, in addition, has submitted an 
additional ground to support his contention that, as to him, 
the trial court erred in declaring a mistrial and dismissing 
the original jury. It is argued that Bayne was separately 
represented by attorney Davis, that neither attorneys Owen 
or Flasphaler were in any way associated with Bayne’s 
defense, and that he could not, therefore, have been preju¬ 
diced by the exclusion of Flasphaler from the trial pro¬ 
ceedings. 

We submit that the contention of Bayne, under the cir¬ 
cumstances here presented, is not well-taken. 

In the first place, it will be recalled that all of the appel¬ 
lants were jointly indicted for the crime charged in the 
indictment. “It is the general rule that persons jointly 
indicted should be tried together, and the granting of sepa- 

5 In the Giles case, the presiding judge at the first trial declared a 
mistrial upon the realization that he had uttered certain statements 
during the course of said trial, and in the presence of the jury, which 
might well have been prejudicial to both the defendants and the 
Government. The above quoted statement was the District Court’s 
answer, in part, to the defendants’ subsequent plea of former 
jeopardy. 




rate trials is a matter of discretion.” Rail v. United States, 
83 U.S. App. D.C. 166,169,168 F; 2d 161 (1948), cert, denied 
334 U.S. 853. 

Moreover, the efficacy of a separate trial for Bayne was 
specifically rejected by the District Court in its considera¬ 
tion of his pre-trial motion for severance (J.A. 18-19). 
Tn the absence of a clear showing that a fair trial conld nc>t 
otherwise be had, it is the Government’s position that the 
appellant shonld not be permitted to seize upon a fortui¬ 
tous and uncontrollable incident arising during the course 
of trial to gain that which the trial court, in its sound dis¬ 
cretion, had already denied him, i.e., a separate trial. The 
appellant does not now suggest that the trial court’s decla¬ 
ration of a mistrial constituted an abuse of discretion, or 
in any way precluded a subsequent fair trial. Assuming, 
without conceding, that the appellant was not prejudiced 
by the exclusion of Flasphaler, we submit that it was in 
the public interest that the trial he continued as it was 
commenced—as a unity. “. . . [A] defendant’s valued 
right to have his trial completed by a particular tribunal 
must in some instances he subordinated to the public’s 
interest in fair trials designed to end in just judgments.” 
Wade v. Hunter, supra at 689. 

Finally, we think it cannot be said with any degree of 
assurance that the continuation of the trial of Bayne alone 
Would have produced a judgment free from bias or preju¬ 
dice. At the time the mistrial was declared, the selection 
of the jurors on voir dire examination had been completed 
(J.A. 2, 4). These jurors obviously had been apprised of 
the fact that they were about to hear a case involving four 
defendants. The speculation that would ensue when sub¬ 
sequently informed, without explanation, that three of the 
defendants had been severed from the case is clearly ap¬ 
parent On the other hand, if the jurors were afforded an 
explanation for the severance, it is difficult to imagine that 
they would not be prejudiced by the activities of defense 
counsel for appellants Jones, Johnson and Scott, which 
prejudice would inevitably inure to the appellant Bayne. 
Suffice it to say that the jurors, in view of their previous 
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knowledge, could not, as reasonable men, maintain an ob¬ 
jective and disinterested point of view, in considering the 
case before them, when confronted with the fact that some 
intervening disruptive force, known or unknown, had been 
interjected into the trial proceedings. See United States 
v. McCunn, supra at 53. We submit that under these cir¬ 
cumstances it was manifestly necessary for the trial judge 
to declare a mistrial as to all appellants, “in order to pre¬ 
vent the defeat of the ends of public justice. ,, Simmons 
v. United States , supra at 154. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court should be affirmed. 

Charles M. Ibelan, 

United States Attorney. 
Frederick C. Smithson, 

Grace B. Steles, 

Joseph M. Howard, 

William E. Kirk, Jr., 

William J. Peck, 

Assistant United States Attorneys. 


it o. s. town sciit mi mat officii itst 


Zl«44l 


II 



'■Jr. * 7 ’ . 





i S&fii <ldjpr '.*£& . \y 

.*-. * . 

* ■-»'. 
tSjW'^ .v./.yy,';: 






r .tv 






:. i - 


\ 






